NOTE ON THE BASIC RULES GOVERNING SPANISH LABOUR LAW
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1. Types of contracts

1.1.- Full-time indefinite contracts:

Most of the contracts signed by (The Company) should be of this type. Under this type of contract, a worker is hired on a full-time basis (which means a 40 hours per week working time) for an indefinite period.

The salary and working conditions are freely set by both parties, as long as those conditions comply with the minimum wage, working time, holidays and other conditions established by the law and by the applicable collective agreement (“Convenio Colectivo”). A collective agreement is an agreement between the unions and the representatives of the business associations which regulates the specific labour conditions of some industry in Spain or in a specific region (v.gr., office workers in Madrid).

A contract must be signed for an indefinite period unless it falls into one of the situations in which the law permits a temporary contract.

(The Company) can establish in the contract a test-period for the worker, with a maximum duration of 6 months, if the worker has been hired for a job that requires a University degree, or 2 months (3 months in the case of (The Company) for it will have less than 25 workers) if the job does not require a special qualification. During this test-period, (The Company) may freely fire the worker if it considers it necessary.

After the test-period has ended, (The Company) may fire the worker following these rules:

1) (The Company) may fire a worker for disciplinary reasons at any time without paying him any indemnification. Basically, the reasons for a disciplinary lay-off permitted by the law are of two kinds:

a. Any act of violence against other worker, clients, the representatives of the company, etc., or the destruction of the assets of the company, the clients, etc.

b. Unjustified and voluntary low performance of the worker, non-assistance to work or bad faith (i.e., working for other company, communicating confidential information to other company, etc.).

In any case, you must take into account that the labour courts use to be very strict and usually favour the worker when the company alleges one of these reasons for the lay-off. It is also important to note that there is usually a system of sanctions in applicable collective agreement that graduates all the infractions committed by the workers and the sanctions the company may impose, from the least serious sanction to the most serious which is firing the worker.

If (The Company) fired a worker for disciplinary reasons and the Courts found that it was unjustified under the criteria established by the law or the applicable collective agreement, the Court will consider the lay-off as non-conforming (“improcedente”) with the consequences that you will find on point 3.

2) (The Company) may fire a worker for some economical or organisational reasons that are previewed in the law. For example, if the company decides that the function that the worker was performing has become unnecessary, the company may fire him under those organisational reasons.

The company must pay any worker fired for economical or organisational reasons an indemnification equivalent to the salary of 20 days for each year worked, with a maximum of 12 months of salary.

If a Court found that the reasons for the economical or organisational lay-off were not justified, the Court would consider the lay-off as non-conforming.

3) (The Company) may fire a worker for any other reason not admitted by the law. In this case, the law considers the lay-off as non-conforming. (The Company) will in any case be allowed to fire the worker and the company would not be obliged to readmit him (unless the lay-off was decided on the basis of racial or gender discrimination, which in any case must be proved by the worker), but it must pay the worker an indemnification of 45 days of salary for each year worked, with a maximum of 42 months of salary.

1.2. Part-time indefinite contracts:

The rules are exactly the same as in point 1.1, save for the working time which may be established by the parties on a part-time basis.

1.3. Temporary contracts

The law allows to hire workers for a temporary period of time in any of these four cases:

1) When the worker is hired for a specific project and when the functions associated with the job will not continue to be performed by any other worker once the specific project has ended.

2) In the case of specific market conditions that imply a production increment that cannot be achieved by the ordinary workforce, as long as the worker is hired for a period non longer than 6 months.

3) When the worker is hired to substitute other worker (v.gr., substitution of pregnant women or other workers for health reasons).

4) Some other specific cases which allow hiring temporarily unemployed workers.

At the end of the contract, the worker will entitled to an indemnification of 8 days of salary for each year worked. In any case, the company must communicate the worker with an anticipation of at least 15 days prior to the end of the contract that it does not wish to continue employing the worker. The lack of this communication will imply that the contract is transformed into an indefinite contract.

If the worker is fired once the contract period has expired and a labour Court finds that the worker situation does not fit in one of those four cases, the lay-off will be deemed as non-conforming.

1.4. Bonified contracts

Both indefinite or temporary contracts (full-time or part-time) made with some groups may allow for important discounts in the Social Security charges of the company. Those groups are long-term unemployed people, unemployed women, handicapped people, unemployed persons over 52, etc. The applicability of those measures (which in any case continuously change) must be studied on a personal basis.

1.5. Formation contracts

Workers without any previous experience may be hired under this contractual figure. There are two kinds of formation contracts:

1) Formation contracts for non-qualified persons under 21 years: The contract must have a duration between 6 months and 2 years, and at least 15% of the work time must be dedicated to the qualification of the worker. Once the contract has expired, the company may decide to fire the worker without any indemnification. The company will enjoy very low Social Security charges in these contracts.

2) Formation contracts for qualified persons: There is not any age limit and the only requirements are that the worker must have a University degree and that he must not have any previous labour experience. The contract must have a minimum duration of 6 months and a maximum duration of 2 years. Once the contract has expired, the company can fire the worker without any indemnification.

2. Method for hiring a worker

The company may hire any worker it desires on the basis of any conditions freely agreed upon by the parties as long as they comply with the minimum salary, work time, vacations, etc. established by the law or the applicable collective agreement.

Although the law does not require it, and the Spanish law system admits oral contracts, it is highly recommendable to sign a contract with the worker in written.

Once the company has decided to hire a worker it must communicate so to the Social Security using the standard forms and to the National Employment Institute (“Instituto Nacional de Empleo”, INEM), wherein the company must deposit a copy of the contract using the standard model. It is important to note that it is possible (and frequent) to sign a contract with the worker on a private document and to deposit the official model in INEM as a different document (as long, of course, that both documents do not contradict themselves).

3. Method for firing a worker

Unless the law establishes a minimum time limit for the lay-off (v.gr., in temporary contracts), the company may fire any worker at any time. If the lay-off is made for disciplinary or economical or organisational reasons, it must communicate the lay-off to the worker in written, stating and justifying the reasons for the lay-off.

In any case, the company must give the worker a liquidation in written of all due salaries (“finiquito”), along with the appropriate amount (due and unpaid salaries plus the applicable indemnification, if any).

However, if the companies considers that the lay-off will be considered as non-conforming, the procedure is slightly different. The company must give the worker a communication in which it expressly accepts that the lay-off is non-conforming along with the “finiquito”. The money must not be given to the worker, but deposited in a special Bank account belonging to the Labour Courts, which will give the money to the worker.

If the company does not follow this procedure, the worker puts a claim against the company in the Labour Courts, and the court finally decides against the company considering the lay-off as non-conforming, the company must pay the worker not only the indemnification for a non-conforming lay-off but also the salaries due from the date of the lay-off to the date of the sentence (which usually takes in Madrid from 4 to 5 months since the date of the lay-off).
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